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' g
N THE FIFTH JUDICIAT. DISTRICT COURT IN AND FOR
WASHINGTON COUNTY, STATE OF UTAH
TEOQ
STATE OF UTAH. 4TIE BAKER’S RESPONSE
Plainlifl, COURT’S ORDER TO SHOW
CAUSE

VA
WARREN STEED JEFFS,

Defendant,

Ng. 061500526

l:

f norable James L, Shumate

K atie Baker, through her undersigned counsel, spoctfully submits the following

Response to Court's Order to Show Cause.

Contempl ordera serve a vital role in protectin

However, “[t]he very amplitude of the contempl pow

i

:and enforcing the authority of the Court.

i8 o warning (0 use it with digcretion, and
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4 command never to excrt it where it is not necessury or pr iper.” State v. Long, 844 P.2d 381,

387 (Utah 1992). This directive is particularly apprapristelio hioed when the individual whose

conduct is at issue has simply made a mistake. Such is thgjease here. KUTV Reporter Katic

en Jeffs' case, not having

s, and mistakenly believing that such
ap interview was proper because the prospective juror aly - st certainly would not be seated.
While Ms. Baker clearly made a inistake in conducting t interview, her actions do not
constitute contempt because she did not have actuul knoyedge of the Decorum Order’s
prohibition againat intervicws with prospective jarors, 8 did not willfully and knowingly refuse
to comply with the Court’s Order, and she intended no a ont or challenge to the authority of the
Court. Accordingly, the Court should decline to hold M . Baker in contempt and vucate the

Order to Show Cauge.

Ms. Baker submits the following statement of fa’ g (“Facts™) relevant to this issue. fihe
Court desires, Ms. Baker is prepared:to testify to these % 015 ot the hearing schedulud op Oclober
17, 2007 at 9:00 a.m.

L. On August 29, 2007, the Court entered #Third Amended Decorum Order 10 the

Warren Jelts criminal casc “designed to govern ihe expclations of the poople involved in the

trial and (hose observing the trial . .. . {Decorum Or ~r, at1.]
2. This Decorutn Order listed several “Gup clines for the Media™ and specifically
1|

gtated that:
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No party, counsel, ropresenty
public shail publish in a0y Wi
prospective juror, nor a Tiks
in 2 pnanner that discloses

person. This restriction
jurors are in

compogition of the jury.

[Decorum Order, Guideline for the Media, 31

the backgroung.
prospective juror will be pgm
service. Moreover, no cangact or conV &F
with any scated juror until gi
shall apply to prospective ji
trial, This does not prohibj
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tive of the g
ay tho namp ot g

{a, or membher of the
ddress of any juror or

No contagt of conversation with a
itted unti})|digfnissed from jury

brial, This prohibition

scharged
i ig discharged after

K.Ftic Baker was ~ e of many Teporters who converged

3. KUTV 2 News repotter
on St. Qeurge to cover the Warren Jets ti‘inl: [Baker A davit § 2}
4. At the time, Ms, Baker th been ampiéy by KUTV as a reporter and weskend
ancher for approximaicly ten months. [4. ‘{I‘EJ, |
5. The JefTs trial was the [irgt high-prof] xs -!é that Ms. Baker bad ever covered, (7d
14)
6. Prior to the Jeffs trial, Ivy%'. Raker had n. \rted on fewer than five criminal cases.

In none of those cases had she been aW(,1

fhe Court governing the conduct of new

7.
Court's Decorum Order. [£d, 9 6].

8.

courtroom and provided for a media pe

1G0TV

Whilc cn route 10 St. Ge

While Ms. Baker recall

re of or eve
¥ TCpOTLers,

orge Lo cov{:

that the Orﬂcr rohibited the usc of cell phoncs in the

ol phutugmfnhc she has no rocollection of Paragraph 3 of

H
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the: “Cuidelines for the Media” oy any oﬂxer provision éovc ;}xing interviews or contact with
prospeciive jurors, (1 4§ 7-81. :

9. On or about September 10 2007, Ms. Bakmg was covering the jury sclection
process, [/d §9).

10.  Ms, Baker was atandmg outside the coprth]]uac when several prospective jurors

left the courtroom. Ms, Baker began sp:aking to orm;of thsm, Ms. Mo Webb, (/d. §§10-1 1]
11.  Ms. Webb expressed a s;urcmg dislike fbr Mr Jeffs and told Ms, Baker that she
was “going home.” {/d. 12). :
12.  Ms. Baker bubsequent]y asked Ms. chb Ef she could interview her on camera.
Ms. Webb agreed. [1d, 4 13].

13.  During the interview, Ms. Webb agaih expressed a strong dislike for Mr. Jeifs,

snying that yhe did not like him and did not agree wﬁth at he does. [/d. § 14].

4. Becuuse of Ms. Wabb‘:s statements, vafs.‘lmkcr belicved that Ms. Webb would
almost surely be dismissed as a Juror iin the near tuture (‘onecquemly, Ms. Baker belicved
(incorrectly, as it turned out) that it was proper 1o xmm*vq;w Ms. Webb. [4d 9 15].

15.  The interview ol Ms, Webb was bmf.u'lca Ft on KUTV news that night during the

5:00 p.m. and 6:00 p.m. neWsCasIs. A sound bite of‘ the -pericW with Ms. Webb was also

broadeast at 10:00 p.m. {/4. M 16- W and Exhibit “A" ereto].
16.  'The next morning, Septembor 1 2007 ancy Volmer from the Administrative

© Office of the Courty telephoned KUTVY's managmg ed or, Mark Biljanic, o cxpress concem

abaut the Webb interview. [7d. ) 8].

2360791 L 4
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17.  Mr. Biljanic relayed this conversation to Mg Boker, who immediately called Ms.
Volmer, [1d. 119} o |

18,  Ms. Baker explained to Ms. Volmer that shq had mistakenly believed that she
could interview Ms. Webb and profusely aﬁologized for her mistake. [Id. §20).

19, Aferlcarmng ol the COurt'; concerns, KUFV immediately removed the story
from the station’s website. (1d. §21].

20,  Throughout the day on Setpt;embcf 11, 2007, Ms. Baker repeatedly contacted Ms.
Volmer and requested that she be allowed fo personally apologizs Lo the Court tor her mistake.

(id. 9 22).

21.  During her subseyuent reporting on the trijl, Ms. Baker 00k exira precautions 10

ensure that she stricily followed the (k)ur't;‘u Decorumn Oder. FFor example, she would not even
[ilm the courthouse for fuar of inadvertmitly filming a prspective juror. [Id. 94 231
92 Not having henrd anythiné. further from Njs. Volmer or the Court, and having
been permitted to continue covering the fi’ial on behalf af KUTV, Ms, Baker believed that the
matter had been resolved. [/d. g 24]. |
23.  On Seplcmber 23, 2607, thw Court issugf! an Order t0 Show Cause fur Ms. Baker
to appear before it “to show cause why she should not §e held in contempt of court for Violutjon

of Court's Decopum Oxder” [Order o Show C:au:m]g(emphasis in original),

2362071 : g
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Ms. Baker made a mistake by inlcr\;Liswing a prospictive juror, but her conduct does not
constitute conternpt. Under Utah law, 2 pafny may be chagged with contempt {or *|d]isobedience
of any lawful judgment, order OT pracess qgf the court.” L‘ Code Ann. § 78-32-1(5); see also
id. & 78-7-5(4) (“Every court has auﬂw:ityg to:...(4)co 'pcl ohedicnce Lo its judgments, orders,
and process.}"). Tobe found guilty of aofintempt, ‘g party must have (1) known of the duty
imposed by the court’s order, (2) had the :Eshility to comply with the order, and (3) willfilly and
knowingly refused to comply." Uluh Farfm Prod. Credifidss 'n v, Labrum, 762 P 24 1070,1074
(Utah 1988). In a criminal proceeding, “[?tjhcse three elurnmts must be proven beyond a
reasonable doubt and by clear and convidfcing evidence 71 a civil contempt proceeding.” Fon
Huke v. Thomas, 759 P2d 1162, 1172 (U:mh 1988) (cﬂa ions omitted), superseded by rule on
other grounds as stated in State v. Hurs:,i §21 P.2d 467 fUtah Ct. App. 1991).

]

Because Ms. Baker did not know{uf the duty imKt:scd by the Court's Order and did not

willfully violate the Order, she should ncf»t be found guilfy of cither civil or criminal contempt.

First, Ms. Haker did nol know nﬂ the duty impoged by the cowt’s Order because she did
not have acia! knowledge that the Deceimnn Ordor prehibited her rom speaking to prospective
jurors, [Facts 4 8), Sec Ottomanelli v, q:)!tmmmel!i, (70A.D.3d 647, 648 (N.Y. App. Civ. 2005)

(“To sustain & finding of civil comermptjbased upon a iolation of 4 court order, it i5 nccessary o

1
H

Capor all fomre cases, wo will follow the rale rf_xat u contempt ordpr is criminu if the fine or scnicnce imposcd is
fixed and unconditional but Is cival il the fine of imprisonment is enditional such that the conlemner can ablain
roliel from the contempt order marely by duim;r gome ucl as ordetd by the courl. urther, 4 conwmpt order i eivil
if the order is to pay 4 finc (o the other party sather Lhan 1o the cogp"” Van Hake v. Thomay, 759 £.24 1 162, 1168
n.5 (Utah 198B), superseded hy rule on olher g‘raund.v as stated i State v, Hurst, 821 P.2d 467 (Lhah Ci. App.
1591}, !
I
|
g

2162071
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establish that . . . the person alleged to have violated the orfler had actual knowledge of its
rerms.” (internal guotations omitted) (emphasis added)); 15 Am. Jur. 24 Contempt § 25 (2004)
(“{Iln order to find the defendapt’s conduct willful, it m be shown that he or she had actual
knowledge of the judgment ot ordor which was disobeyed J" (emphasis added)). Although Ms.
Baker reviewed the Decorum Order while en route to St. (eorge to cover the trial, she has no

recollection of reading the provisions proscribing intervieprs with prospective jurors and had no

imowledge of any other prohibition on interviewing pros ive jurors. [Facts 1Y 7-8)-
$pecifically, when Ms. Baker conduoted the intcrview OK. Wehb, she had no recollection of
the juror interview prohibition and thus did not know thaf her actiony were prohibited by the
Order. [Facts Y Bl.
Sceond, ¢ven il the Court were ta determine that Ms. Baker had sufficient knowledge of
{he requircments of the Decorum Ovder, which she did n?t, it utill must find that she willfully
and knowingly refused Lo comply with the Order to find ‘her in contempl. See Utah Farm Prod.
Credit Ass'n, 762 P.2d al 1074; sce alsd Powers v, Taylpr, 378 P.2d 519, 520 (Utah 1963) (*The
essence of contempl of courts is the willful disregard orjisobedience of its orders.” (emphasis
added)), superseded by rule on other grounds as .s'm.ted kn State v. Hurst, 821 1.24 467 (Utah CL.
App. 1991), This would require evidence that Ms. Bakpr engaged in “deliberate conduct” and
“intended [her] acts to obstrucl the judicisl process.” Sate V. Long, %44 P.2d 381, 186-87 (Utah
L App. 1992) (interpreting the “willful ncglect or viugation” standard of Utah Code suetion 78-

32-1(3).

2362191 b
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Ms. Baker could ot have willfully and knowingly

refused Lo comply with the Decorum Order [pecause she hag no {oowledge of the existonce of a

prohibition on interviews with prospective jurers in that Oxder. [Facts § 8], Morcover, because

Ms. Webb had cxpressed Strong opinions against Mr. Jeflgand had indicated that she was told to

po home, Ms. Baker believed that she almost certainly wopld be digmissed from the jury panel.

[Facts § 141. Accordingly, Ms. Baker %j‘:cd (incorrectly) that it was permissible for her to

intervicw Ms. Webb. {1d.]. Such good f;

she intended to abstruet the Court's judicial process.

Arguably, Ms, Baker should have

acts, albeit nfjstaken, do not suppori a finding that

more carclolly peviewed and understood the contents

of the Decorumn Order; however, “neghgent or accidenta mistakes [are] not suflicient under

Utah common law to sustain 2 criminal o

ntempt convicgion,” Long, 844 P.2d at 386 (Utah Ct.

App. 1992), or likely even & civil contempt cunviction, gge 17 Am. Yue, 24 Contempt § 27-28

(indicating that although uyillfulneas is not a necessary plement of civil contempt,” ‘‘one Whose
F P

offcnse amounts to 10 more than an ‘horiest mistake' is fot guilty of a civil contempt™). For

cxample, in Long, a tnal court found an attorney guilty pf indireet contempt for informing his

client not to report 1o jail. 844 P.2d at 383. The Utah Suprume Court, however, vacated the

conviction, reasoping that the attorney 'was genuinely gonfused about the proper motion

requircd to stay a scntence ending appeal,” and althoygh he made a "negligent mistake,” there
q P g4pp g

was “insullicicnt evidence to support 4 linding dei'uncllmt willfully neglected or violated his duly

a8 an atlorney.” Jd. at 387-88.

2362047v )
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Similarly, Ms. Baker did not mow about the Deeo Order’s prohibitions on intervicws
E: Webh would not be seated as a

with prospective jurors. Ms. Baker believed that because

juror, it was proper for her to interview Ms. Webb, {Facts I 8, 13-14], As a news reporter

covering the trial, Ms. Baker should have read the De : Order more carefully; however, her
[ailure to do 9o was not a “deliberate éom‘umacious a '{] omission| | sufficient to sustain
contempt conviction. See Long, 844 P 2d at 387; see plsgiHardy v Hardy, No. 20040812-CA,
2005 WL 3131588, at *1 (Utah Ct. App. Nov. 25, 2 5) ndicating that even if defendant had

duty to stay up fo date on changes in visitation statut defendant could not be held in contenpt

-

beeause plaintiff could not prove that defendant had ‘hwilffully failed to remain current in the
lawn).J

Finally, the fact that M. Baker’s conduct was no willfully and deliberately disobedicnt

is further supported by tho actions she took to rectify hegeonduct immediately upon lcaming that

the inlerview might be improper. Ms. Baker immediate . called Ms. Volmer to persunally

apologize xnd asked to apologize 1o this Court direc ly. [ Facts 7 17-18, 20]. She immediatcly

contacted her news station o cnsure {hat the Webb inieview was removed from KUTV's
wehsite, [Facts 4191 And in subsequent on-camera reporls, Ms. Baker uscd the adjacent red
rock cliffs as the camera backdrop jnsiead of the copriipuse so KUTV would not inadvertently
filin a prospective Juror. [Facts § 21), When comb[xe( with her lack of actual l:cnowlcdgc of the
juror interview prolibition, these coptemporaneouy actipns clearly indicate that Ms. Baker did

not deliberately disobey the Court’s Decorum Order. fee Faith v. lowa Dist. Court, 710 N.W.2d

-

3 p copy of the Hardy apinion ir attached hercto ax Bxhibit A

21620791 9
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257 (lowa Ct. App. Nov. 25, 2005) (unpublished opinion) (indicating that defendant’s conduct

did not rise to the level of willful disohedience whete she

order's requircments and attempted to rectify her ynistake

interpretation)’; Hansen v. State,

226 $.W.3d 137, 140 n.2

mistaken about modificaton
ce she leamed of her incorract

(Mo, 2007) {denying motion for

contempt “[blecause the purpose of a civil contempt orders Lo compel compliance with a court

order and not to punish a party and because the Division promptly acted to rectify the

sirwation],]" (citation omitted)).

Upon cxamining all of these facts and circunwlai}pes.

it is clear, under either a cnminal

or civil contempt standard, that Ms. Buker did not lcnnwirly and willfully disregard this Coust’s

Dacorum Order. Aceordingly, the Clourt should not hold

CONCLUSION

ser in contempt.

While the Court’s contempt power is vital to pmﬁ:ct the authority of the Court and punish

those who willfully disobey it, thoge intlcrests are not im

casc. Ms. Baker made a honest mistake. She apologizpd for it at the time,

ensure that

Cause and decline to hold Ms, Buker in contempt.

Y A copy of the Pairh opinion 15 altachcd hereto as Fxhibit “B.™

72262071 1Q

licuted hy Ms. Baker's aclions in this

and took steps 1o

it would not happen again. Accordingly the Ipmu‘t should vacate its Order to Show
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RESPECTFUI.LY SUBMITTED this l&_ day of October|2007.
PARR WADEOUPS BROWN GEE & LOVELESS

Attofheys for Katie Baker

236207v) 11
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1 HEREBY CERTIFY that ?pn the jé da'f of October 2007, a true and correct
copy of the RESPONSE TO COURT;' S ORDER Tﬂ[) SHOW CAUSE was served via

United States mail, postage prepaid, an the following

Brock Belnap, Esq. E Richard A Wright, Esq.
Ryan Shaum, Esq. : ‘Wright, Judd & Winckler
Craig Barlow, Esq. ; E Bank of America Plaza
Washington Count Attorney’s Office 100 South Fourth Strect
178 North 200 East | , Suite #701

$t. George, Utah 84770 : Las Vegas, NV §9101
Walter Bugden, Esq.

Tara L. Isaccson, BSq. |
445 Fast 200 South !
Suite #150 |
Qult Lake City, UT 84111

234207vl , 12
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Jeffrey J. Hunt (5855) E;
David C. Reymann (8495)
Breanne D. Fors (10752) 5
FaRR WaDPDOUPS BROWN GEE & LOVES.ESS
185 South State Sireet, Suite 1300 i
galt Lake City, UT 84111
Telephone:  (801) 532-7840
Racaimile: (801) 532-7750 ‘
Attorneys for KUTV and Katic Baker E
[N THE FIFTH JUDICIAL DISTRIET COURT IN AND FOR
WASHINGTON COUNTY, STATE OF UTAH
STATE OF UTAH, AFBIDAVIT OF KATIE BAKER
Plaintiff,
e No 061500526
4 _, FF 3
WARREN STEED JEFTS, Ho?orable James 1.. Shumate
Netendant. b
STATE OF UTAIL ) i
SR
COUNTY OF UTAHN ) .
KATIE BAKER, being first duly sworn, deposei? and says:
1. I am a news reporer for the Utah tclcvia;ffm pews station KUTYV 2 News and have

pursonal knowledpe of all facts set lorth hercin,

06/09
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2. 1 was onc of scveral reporters who traveled o St. George to cover the Watren

Joffs tal.

3. At the time, T had been employed at KUTY |as a reporter and/or weekend anchor

for approximately ten months.

4. The Warren Jofls trial was the first high~pr|§ﬂla casc that | had ever covered.

5. Prior to the Jeffs trial, Thad coversd fewer than five criminal ¢cases as a nuws

reporter. In none of those cases do 1 recall any decorum
the conduct of news reporters.

6. While en route to St. George ta cover the

drder entered by the Court governing

offs irial, T reviewed a copy of the

Court's Decorum Order that 1 had abtained from my statjpn.

7. 1 did not carefully rcad every paragraph o
reeall that the Order prohibited the usc of cell phones in

pool photographer.

F the Decoram Order as 1 should have. |

the courtroom and provided for a modia

8. 1 have na recollection of reading Paragra hh 3 of the “Guidelines for the Media”

portion of the Decorum Order or any other paragraph in the Order governing contact or

intervicws with progpective jurors.

9, On or about September 10, 2007, [ was g the courthouse covering the jury

gelection process.

10.  During the carly afternoon of that day, f.was stunding outside the courthouse

when several prospective jurors lefi the couriroom.

2

A16212v1
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30. | explained to Ms, Volmer that { had mistak :fuly believed that | could interview

Ms. Webb and profusely apologized for my mistake.
31,  After learning ol the Court!s concerns, KU'EV immediately removed the story

from the station's webaite. _
23, Theoughout the day on September 11, 2007 , T repeatedly contacted Ms. Volmer
and asked if | could personally a:pulogize;to the Court for pny mistake.
»3.  During my subsequent cpverage of the trigt and jury selection, I took cxtra

precastions to ensure that 1 strictly observex the Decoruy Order. For example, T did not cven

want to film the courthouse for fear of {nadvertently filmjng a prospeclive jurot.
74.  Nol having heard dnyth qg from Ms. Vulﬁﬁ or the Court, and having been

purmnted 10 continue coverage ol the T‘xal on behalf of H‘Ul“v' 1 believed that the matter had

been resolved unal 1 received the C,ouF g Order to Show Cause

25, In conducting the mter iew with Ms, Wd bh it wag not my intent to willfully and
knowingly disohey the Court’s Decorpm Order.

DATED thiy I_S day of OctC)lfcr 2007.

./ "
T KATIE BAKER

136212v1
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STATE OR UTAH )
18y
COUNTY OF UTAH )
On this gc.;t"_\&ay of October 2007, personally peared before me Katie Baker, who

ledped to me that he exscuted the foregoing igatrument.

A
ﬁd%%m Il;éBIj/ l \LLQMSQC}__
Residing m _l(,! L\ { Qh g !,wbl

duly acknow

My Commission Expires:

_Swalos

23e212v1
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] HEREBY CERTIFY that pn the [ day of Octaber 2007, a true and correct

copy of this AFFIDAVIT OF KATIE

prepaid, on the following:

Brock Belnap, Esq.
Ryan Shaum, Esq.

Craig Barlow, Esq.
Washington Count Attornay's Office
178 North 200 East
St. George, Utah 84770

Waulter Bugden, Eaq.
Taga L. Isaccson, Hsq.
443 East 200 South

Suite #150

Sall Lake City, UT 841 11

236212v)

Richard A Wright, Esq.
Wright, Judd & Wincekler
Bank of America Plazu
300 South Fourth Street
Suite #7701

Las Vegas, NV 89101

BAKER was gerved via United States mail, posiage

05/05



